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To amend the Public Health Service Act, the Employee Retirement Income

Security Act of 1974, and the Internal Revenue Code of 1986 to protect
consumers in managed care plans and other health coverage.

IN THE SENATE OF THE UNITED STATES
Juny 31, 1998

Mr. CHAFEE (for himself, Mr. GRAHAM, Mr. LIEBERMAN, Mr. SPECTER, and

Mr. Baucus) introduced the following bill; which was read twice and re-
ferred to the Committee on Finance

A BILL

To amend the Public Health Service Act, the Employee Re-
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tirement Income Security Act of 1974, and the Internal
Revenue Code of 1986 to protect consumers in managed

care plans and other health coverage.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.

This Act may be cited as the
“Promoting Responsible Managed Care Act of 1998 .
(b) TABLE OF CONTENTS.—The table of contents of

this Act is as follows:

See. 1. Short title; table of contents.
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Subtitle A—Grievance and Appeals

Definitions and general provisions relating to grievance and appeals.
Utilization review activities.

Establishment of process for grievances.

Coverage determinations.

Internal appeals (reconsiderations).

External appeals (reviews).

Subtitle B—Consumer Information

Health plan information.

Health care quality information.

Confidentiality and accuracy of enrollee records.
Quality assurance.

Subtitle C—Patient Protection Standards

Emergency services.

Enrollee choice of health professionals and providers.

Access to approved services.

Nondiserimination in delivery of services.

Prohibition of interference with certain medical communications.

Provider incentive plans.

Provider participation.

Required coverage for appropriate hospital stay for mastectomies and
Iymph node dissections for the treatment of breast cancer; re-
quired  coverage for reconstructive surgery following
mastectomies.

Subtitle D—Enhanced Enforcement Authority

Investigations and reporting authority, injunctive relief authority, and
increased civil money penalty authority for Secretary of Health
and Human Services for violations of patient protection stand-
ards.

142. Authority for Secretary of Liabor to impose civil penalties for viola-

tions of patient protection standards.

TITLE I—PATIENT PROTECTION STANDARDS UNDER THE

PUBLIC HEALTH SERVICE ACT

201. Application to group health plans and group health insurance cov-

erage.

202. Application to individual health insurance coverage.

TITLE HI—PATIENT PROTECTION STANDARDS UNDER THE
EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974

Sec. 301. Application of patient protection standards to group health plans and

group health insurance coverage under the Employee Retire-
ment Income Security Act of 1974.
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See. 302. Enforcement for economic loss caused by coverage determinations.

TITLE IV—PATIENT PROTECTION STANDARDS UNDER THE
INTERNAL REVENUE CODE OF 1986

See. 401. Amendments to the Internal Revenue Code of 1986.

TITLE V—EFFECTIVE DATES; COORDINATION IN
IMPLEMENTATION

See. 501. Effective dates.
See. 502, Coordination in implementation.

SEC. 2. DEFINITIONS.

(a) INCORPORATION OF GENERAL DEFINITIONS.—
The provisions of section 2971 of the Public Health Serv-
ice Act shall apply for purposes of this section, section
3, and title I in the same manner as they apply for pur-
poses of title XXVII of such Act.

(b) SECRETARY.—Except as otherwise provided, for
purposes of this section and title I, the term ‘“Secretary”
means the Secretary of Health and Human Services, in
consultation with the Secretary of Liabor and the Sec-
retary of the Treasury, and the term ‘“‘appropriate Sec-
retary”’ means the Secretary of Health and Human Serv-
ices 1n relation to carrying out title I under sections 2706
and 2751 of the Public Health Service Act, the Secretary
of Liabor in relation to carrying out title I under section
713 of the Employee Retirement Income Security Act of
1974, and the Secretary of the Treasury in relation to car-
rying out title I under chapter 100 and section 4980D

of the Internal Revenue Code of 1986.
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(¢) ADDITIONAL DEFINITIONS.—For purposes of this

section and title I:

(1) APPLICABLE AUTHORITY.—The term “ap-
plicable authority”” means—

(A) in the case of a group health plan, the
Secretary of Health and Human Services and
the Secretary of Labor; and

(B) in the case of a health insurance issuer
with respect to a specific provision of title I, the
applicable State authority (as defined in section
2791(d) of the Public Health Service Act), or
the Secretary of Health and Human Services, if
such Secretary is enforcing such specific provi-
sion under section 2722(a)(2) or 2761(a)(2) of
the Public Health Service Act.

(2) CLINICAL PEER.—The term “‘clinical peer”
means, with respect to a review or appeal, a physi-
clan (allopathic or osteopathic) or other health care
professional who holds a non-restricted license in a
State and who is appropriately credentialed, li-
censed, certified, or accredited in the same or similar
specialty as manages (or typically manages) the
medical condition, procedure, or treatment under re-
view or appeal and includes a pediatric specialist

where appropriate; except that only a physician may
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1 be a clinical peer with respect to the review or ap-
2 peal of treatment rendered by a physician.

3 (3) HEALTH CARE PROVIDER.—The term
4 “health care provider” includes a physician or other
5 health care professional, as well as an institutional
6 provider of health care services.

7 (4)  NONPARTICIPATING.—The term  ‘“‘non-
8 participating”” means, with respect to a health care
9 provider that provides health care items and services
10 to a participant, beneficiary, or enrollee under a
11 oroup health plan or health insurance coverage, a
12 health care provider that is not a participating
13 health care provider with respect to such items and
14 services.

15 (5) PARTICIPATING.—The term “participating”
16 mean, with respect to a health care provider that
17 provides health care items and services to a partici-
18 pant, beneficiary, or enrollee under a group health
19 plan or health insurance coverage offered by a
20 health insurance issuer, a health care provider that
21 furnishes such items and services under a contract
22 or other arrangement with the plan or issuer.
23 SEC. 3. PREEMPTION; STATE FLEXIBILITY; CONSTRUCTION.
24 (a) CONTINUED APPLICABILITY OF STATE LAW

25 WiTH RESPECT TO HEALTH INSURANCE ISSUERS.—
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(1) IN GENERAL.—Subject to paragraphs (2)
and (3), title I shall not be construed to supersede
any provision of State law which establishes, imple-
ments, or continues in effect any standard or re-
quirement solely relating to health insurance issuers
In connection with group health insurance coverage
except to the extent that such standard or require-
ment prevents the application of a requirement of
such title.

(2) CONTINUED PREEMPTION WITH RESPECT

TO GROUP HEALTII PLANS.

Nothing in title I shall
be construed to affect or modify the provisions of
section 514 of the Employee Retirement Income Se-
curity Act of 1974 with respect to group health
plans.

(3) CONSTRUCTION WITH RESPECT TO TIME

PERIODS.

Subject to paragraph (2), nothing in title
I shall be construed to prohibit a State from estab-
lishing, implementing, or continuing in effect any re-
quirement or standard that uses a shorter period of
time, than that provided under such title, for any in-
ternal or external appeals process to be used by
health insurance issuers.

(b) RULES OF CONSTRUCTION.—Nothing in title I

25 (other than section 128) shall be construed as requiring

*S 2416 IS
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1 a group health plan or health insurance coverage to pro-

2 vide specific benefits under the terms of such plan or cov-

3 erage.
4 (¢) DEFINITIONS.—For purposes of this section:
5 (1) STATE LAW.—The term ‘“State law” in-
6 cludes all laws, decisions, rules, regulations, or other
7 State action having the effect of law, of any State.
8 A law of the United States applicable only to the
9 District of Columbia shall be treated as a State law
10 rather than a law of the United States.
11 (2) INCLUSION OF POLITICAL SUBDIVISIONS OF
12 A STATE.—The term ““State” also includes any polit-
13 ical subdivisions of a State or any agency or instru-
14 mentality thereof.
15 (d) TREATMENT OF RELIGIOUS NONMEDICAL PRro-

16 VIDERS.—

17
18
19
20
21
22
23
24

(1) IN GENERAL.—Nothing in this Act (or the

amendments made thereby) shall be construed to—

(A) restrict or limit the right of group

health plans, and of health insurance issuers of-

fering health insurance coverage in connection

with group health plans, to include as providers
religious nonmedical providers;

(B) require such plans or issuers to—
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(1) utilize medically based eligibility
standards or criteria in deciding provider
status of religious nonmedical providers;

(11) use medical professionals or cri-
teria to decide patient access to religious
nonmedical providers;

(11) wutilize medical professionals or
criteria in making decisions in internal or
external appeals from decisions denying or
limiting coverage for care by religious non-
medical providers; or

(iv) compel a participant or bene-
ficlary to undergo a medical examination
or test as a condition of receiving health
msurance coverage for treatment by a reli-
gious nonmedical provider; or
(C) require such plans or issuers to ex-

clude religious nonmedical providers because

they do not provide medical or other data other-

wise required, if such data is inconsistent with

the religious nonmedical treatment or nursing

care provided by the provider.

(2) RELIGIOUS NONMEDICAL PROVIDER.—For
purposes of this subsection, the term “‘religious non-

medical provider” means a provider who provides no
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medical care but who provides only religious non-

medical treatment or religious nonmedical nursing

care.
SEC. 4. REGULATIONS.

The Secretaries of Health and Human Services,
Labor, and the Treasury shall issue such regulations as
may be necessary or appropriate to carry out this Act.
Such regulations shall be issued consistent with section
104 of Health Insurance Portability and Accountability
Act of 1996. Such Secretaries may promulgate any in-
terim final rules as the Secretaries determine are appro-

priate to carry out this Act.

TITLE I—PROMOTING
RESPONSIBLE MANAGED CARE
Subtitle A—Grievance and Appeals
SEC. 101. DEFINITIONS AND GENERAL PROVISIONS RELAT-

ING TO GRIEVANCE AND APPEALS.

In this subtitle:

(a) DEFINITIONS.
(1) AUTHORIZED REPRESENTATIVE.—The term
“authorized representative” means, with respect to a
covered individual, an individual who—
(A) 15—
(1) any treating health care profes-
sional of the covered individual (acting

within the scope of the professional’s li-
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1 cense or certification under applicable
2 State law), or

3 (i1) any legal representative of the
4 covered individual (or, in the case of a de-
5 ceased individual, the legal representative
6 of the estate of the individual),

7 regardless of whether such professional or rep-
8 resentative is affiliated with the plan or issuer
9 involved; and
10 (B) 1s acting on behalf of the covered indi-
11 vidual with the individual’s consent.
12 (2) COVERAGE DETERMINATION.—The term
13 “coverage determination” means a determination by
14 a group health plan or a health insurance issuer
15 with respect to any of the following:
16 (A) A decision whether to pay for emer-
17 gency  services (as  defined in  section
18 121(a)(2)(B)).
19 (B) A decision whether to pay for health
20 care services not desceribed in subparagraph (A)
21 that are furnished by a provider that is a par-
22 ticipating health care provider with the plan or
23 issuer.
24 (C) A decision whether to provide benefits
25 or payment for such benefits.
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(D) A decision whether to discontinue a
benefit.

(E) A decision resulting from the applica-
tion of utilization review (as defined in section
102(a)(1)(C)).

Such term includes, pursuant to section 104(d)(2), the
failure to provide timely notice under section 104(d).

(3) COVERED INDIVIDUAL.—The term ‘“‘covered
individual” means an individual who is a participant
or beneficiary in a group health plan or an enrollee
in health insurance coverage offered by a health in-
surance issuer.

(4) GRIEVANCE.—The term “grievance” means
any complaint or dispute other than one involving a
coverage determination.

(5) RECONSIDERATION.—The term ‘‘reconsider-
ation” 1s defined in section 105(a)(7).

(6) UTILIZATION REVIEW.—The term ‘‘utiliza-
tion review’’ 1s defined in section 102(a)(1)(C).

(b) SUMMARY OF RIGHTS OF INDIVIDUALS.—In ac-

cordance with the provisions of this subtitle, a covered in-
dividual has the following rights with respect to a group
health plan and with respect to a health insurance issuer
in connection with the provision of health insurance cov-

erage:

*S 2416 IS
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(1) The right to have grievances between the
covered individual and the plan or issuer heard and
resolved as provided in section 103.

(2) The right to a timely coverage determina-
tion as provided in section 104.

(3) The right to request expedited treatment of
a coverage determination as provided in section
104(c).

(4) If dissatisfied with any part of a coverage
determination, the following appeal rights:

(A) The right to a timely reconsideration
of an adverse coverage determination as pro-
vided in section 105.

(B) The right to request expedited treat-
ment of such a reconsideration as provided in
section 105(¢).

(C) If, as a result of a reconsideration of
the adverse coverage determination, the plan or
issuer affirms, in whole or in part, its adverse
coverage determination, the right to request
and receive a review of, and decision on, such
determination by a qualified external appeal en-
tity as provided in section 106.

(¢) REQUIREMENTS.

*S 2416 IS
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(1) PROCEDURES.

13

A eroup health plan, and a

health insurance issuer in connection with the provi-

sion of health insurance coverage shall, with respect

to the provision of benefits under such plan or cov-

erage—

(A) establish and maintain—

(1) grievance procedures in accordance
with section 103;

(i) procedures for coverage deter-
minations consistent with section 104; and

(i11) appeals procedures for adverse
coverage determinations in accordance with
sections 105 and 106; and

(B) provide for utilization review consistent

with section 102.

(2) DELEGATION.—A group health plan or a

health insurance issuer in connection with the provi-

sion of health insurance coverage that delegates any

of 1ts responsibilities under this subtitle to another

entity or individual through which the plan or issuer

provides health care services shall ultimately be re-

sponsible for ensuring that such entity or individual

satisfies the relevant requirements of this subtitle.

SEC. 102. UTILIZATION REVIEW ACTIVITIES.

(a) IN GENERAL.—

*S 2416 IS
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(1) COMPLIANCE WITH REQUIREMENTS.

(A) IN GENERAL.—A group health plan,
and a health insurance issuer in connection
with the provision of health insurance coverage,
shall conduct utilization review activities in con-
nection with the provision of benefits under
such plan or coverage only in accordance with
a utilization review program that meets the re-
quirements of this section.

(B) USE OF OUTSIDE AGENTS.—Nothing
in this section shall be construed as preventing
a group health plan or health insurance issuer
from arranging through a contract or otherwise
for persons or entities to conduct utilization re-
view activities on behalf of the plan or issuer,
so long as such activities are conducted in ac-
cordance with a utilization review program that
meets the requirements of this section.

(C) UTILIZATION REVIEW DEFINED.—For
purposes of this section, the terms ‘“utilization
review”’ and ‘“‘utilization review activities” mean
procedures used to monitor or evaluate the clin-
ical necessity, appropriateness, efficacy, or effi-
ciency of health care services, procedures or set-

tings, and includes prospective review, concur-
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rent review, second opinions, case management,

discharge planning, or retrospective review.

(2) WRITTEN POLICIES AND CRITERIA.—

(A) WRITTEN POLICIES.—A utilization re-

view program shall be conducted consistent with

written policies and procedures that govern all

*S 2416 IS

aspects of the program.

(B) USE OF WRITTEN CRITERIA.—

(i) IN GENERAL.—Such a program
shall utilize written clinical review criteria
developed pursuant to the program with
the input of appropriate physicians. Such
criteria shall include written clinical review
criteria described in section 114(b)(4)(B).

(i1) CONTINUING USE OF STANDARDS
IN RETROSPECTIVE REVIEW.—If a health
care service has been specifically pre-au-
thorized or approved for a covered individ-
ual under such a program, the program
shall not, pursuant to retrospective review,
revise or modify the specific standards, cri-
teria, or procedures used for the utilization
review for procedures, treatment, and serv-
ices delivered to the individual during the

same course of treatment.
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(3) CONDUCT OF PROGRAM ACTIVITIES.—

(A) ADMINISTRATION BY HEALTH CARE

PROFESSIONALS.—

(1) IN GENERAL.—A utilization review
program shall be administered by qualified
health care professionals who shall oversee
review decisions.

(11) HEALTH CARE PROFESSIONAL DE-
FINED.—In this subsection, the term
“health care professional” means a physi-
cian or other health care practitioner li-
censed, accredited, or certified to perform
specified health services consistent with

State law.

(B) USE OF QUALIFIED, INDEPENDENT

PERSONNEL.—

*S 2416 IS

(1) IN GENERAL.—A utilization review
program shall provide for the conduct of
utilization review activities only through
personnel who are qualified and, to the ex-
tent required, who have received appro-
priate training in the conduct of such ac-
tivities under the program.

(1) PEER REVIEW OF SAMPLE OF AD-

VERSE CLINICAL DETERMINATIONS.—Such
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a program shall provide that clinical peers
(as defined in section 2(¢)(2)) shall evalu-
ate the clinical appropriateness of at least
a sample of adverse clinical determinations.

(1m1) PROHIBITION OF CONTINGENT

COMPENSATION ARRANGEMENTS.—Such a
program shall not, with respect to utiliza-
tion review activities, permit or provide
compensation or anything of value to its
employees, agents, or contractors in a
manner that—

(I) provides direct or indirect in-
centives for such persons to make in-
appropriate review decisions; or

(IT) is based, directly or indi-
rectly, on the quantity or type of ad-

verse determinations rendered.

(iv) PROHIBITION OF CONFLICTS.
Such a program shall not permit a health
care professional who provides health care
services to a covered individual to perform
utilization review activities in connection
with the health care services being pro-
vided to the individual. A group health

plan, or a health insurance issuer in con-
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nection with the provision of health insur-

ance coverage, may not retaliate against a

covered individual or health care provider

based on such individual’s or provider’s use
of, or participation in, the utilization re-
view program under this section.

(C) ACCESSIBILITY OF REVIEW.—Such a
program shall provide that appropriate person-
nel performing utilization review activities
under the program are reasonably accessible by
toll-free telephone during normal business hours
to discuss patient care and allow response to
telephone requests, and that appropriate provi-
sion is made to receive and respond promptly to
calls received during other hours.

(D) LaMITS ON FREQUENCY.—Such a pro-
oram shall not provide for the performance of
utilization review activities with respect to a
class of services furnished to a covered individ-
ual more frequently than is reasonably required
to assess whether the services under review are
medically necessary or appropriate.

(E) LIMITATION ON INFORMATION RE-

QUESTS.

Such a program shall provide that

information shall be required to be provided by

*S 2416 IS
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health care providers only to the extent it is

necessary to perform the utilization review ac-

tivity involved.
(F) REVIEW OF PRELIMINARY UTILIZA-

TION REVIEW DECISION.—Such a program shall

provide that a covered individual who 1s dissat-

isfied with a preliminary utilization review deci-
sion has the opportunity to discuss the decision
with, and have such decision reviewed by, the
medical director of the plan or issuer involved

(or the director’s designee) who has the author-

ity to reverse the decision.

(b) STANDARDS RELATING TO MEDICAL DECISION
MAKING.—

(1) IN GENERAL.—In providing for a coverage
determination in the process of carrying out utiliza-
tion review, a group health plan, and a health insur-
ance issuer in connection with the provision of
health insurance coverage, may not arbitrarily inter-
fere with or alter the decision of the treating physi-
cian if the services are medically necessary or appro-
priate for treatment or diagnosis to the extent that
such treatment or diagnosis is otherwise a covered

benefit.
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(2) ConsTRUCTION.—Paragraph (1) shall not
be construed as prohibiting a plan or issuer from
limiting the delivery of services to one or more
health care providers within a network of such pro-
viders.
(3) NO CHANGE IN COVERAGE.—Paragraph (1)
shall not be construed as requiring coverage of par-
ticular services the coverage of which is otherwise
not covered under the terms of the plan or coverage
or from conducting utilization review activities con-
sistent with this section.
(4) MEDICAL NECESSITY OR APPROPRIATENESS
DEFINED.—In paragraph (1), the term ‘“‘medically
necessary or appropriate” means, with respect to a
service or benefit, a service or benefit which is con-
sistent with generally accepted principles of profes-
sional medical practice.
SEC. 103. ESTABLISHMENT OF PROCESS FOR GRIEVANCES.

(a) ESTABLISHMENT.—A group health plan, and a
health insurance issuer in connection with the provision
of health insurance coverage, shall provide meaningful
procedures for timely hearing and resolution of grievances
brought by covered individuals regarding any aspect of the

lan’s or issuer’s services, includine a decision not to expe-
)
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dite a coverage determination or reconsideration under
section 104(¢)(4)(B)(@1)(II) or 105(e)(4)(B)(11)(1I).

(b) GUIDELINES.—The grievance procedures re-
quired under subsection (a) shall meet all guidelines estab-
lished by the appropriate Secretary.

(¢) DISTINGUISHED FROM COVERAGE DETERMINA-

TIONS AND APPEALS.

The grievance procedures required
under subsection (a) shall be separate and distinet from
procedures regarding coverage determinations under sec-
tion 104 and reconsiderations under section 105 and ex-
ternal reviews by a qualified external appeal entity under
section 106 (which address appeals of coverage determina-
tions).

SEC. 104. COVERAGE DETERMINATIONS.

(a) REQUIREMENT.—

(1) RESPONSIBILITIES.—A group health plan,
and a health insurance issuer in connection with the
provision of health insurance coverage, shall estab-
lish and maintain procedures for making timely cov-
erage determinations (in accordance with the re-
quirements of this section) regarding the benefits a
covered individual is entitled to receive from the plan
or issuer, including the amount of any copayments,

deductibles, or other cost sharing applicable to such

benefits. Under this section, the plan or issuer shall

*S 2416 IS



© 00O N O 0o B~ W N PP

N N DN DN DD DN P PP PP PP PP
aa A W N P O ©W 00 N O O b W N B+ O

22

have a standard procedure for making such deter-
minations, and procedures for expediting such deter-
minations in cases in which application of the stand-
ard deadlines could seriously jeopardize the covered
individual’s life, health, or ability to regain or main-
tain maximum function or (in the case of a child
under the age of 6) development.

(2) PARTIES WHO MAY REQUEST COVERAGE

DETERMINATIONS.

Any of the following may re-
quest a coverage determination relating to a covered
individual and are parties to such determination:

(A) The covered individual and an author-
ized representative of the individual.

(B) A health care provider who has fur-
nished an item or service to the individual and
formally agrees to waive any right to payment
directly from the individual for that item or
service.

(C) Any other provider or entity (other
than the group health plan or health insurance
issuer) determined by the appropriate Secretary
to have an appealable interest in the determina-
tion.

(3) EFFECT OF COVERAGE DETERMINATION.—

A coverage determination is binding on all parties
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unless 1t is reconsidered pursuant to section 105 or
reviewed pursuant to section 106.
(b) DETERMINATION BY DEADLINE.—

(1) IN GENERAL.—In the case of a request for
a coverage determination, the group health plan or
health insurance issuer shall provide notice pursuant
to subsection (d) to the person submitting the re-
quest of its determination as expeditiously as the
health condition of the covered individual involved
requires, but in no case later than deadline estab-
lished under paragraph (2) or, if a request for expe-
dited treatment of a coverage determination 1is
oranted under subsection (c), the deadline estab-
lished under paragraph (3).

(2) STANDARD DEADLINE.—

(A) IN GENERAL.—The deadline estab-
lished under this paragraph is, subject to sub-
paragraph (B), 14 calendar days after the date
the plan or issuer receives the request for the
coverage determination.

(B) EXTENSION.—The plan or issuer may
extend the deadline under subparagraph (A) by

up to 14 calendar days if—
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(1) the covered individual (or an au-
thorized representative of the individual)
requests the extension; or

(11) the plan or issuer justifies to the
applicable authority a need for additional
information to make the coverage deter-
mination and how the delay is in the inter-

est of the covered individual.

(3) EXPEDITED TREATMENT DEADLINE.—

(A) IN GENERAL.—The deadline estab-

lished under this paragraph is, subject to sub-

paragraphs (B) and (C), 72 hours after the

date the plan or issuer receives the request for

the expedited treatment under subsection (c).

(B) EXTENSION.—The plan or issuer may

extend the deadline under subparagraph (A) by

up to 5 calendar days if—
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(1) the covered individual (or an au-
thorized representative of the individual)
requests the extension; or

(i1) the plan or issuer justifies to the
applicable authority a need for additional
information to make the coverage deter-
mination and how the delay is in the inter-

est of the covered mdividual.
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(C) HoOw INFORMATION FROM NON-

PARTICIPATING PROVIDERS AFFECTS DEAD-

LINES FOR EXPEDITED COVERAGE DETERMINA-

TIONS.—In the case of a group health plan or

health insurance issuer that requires medical

information from nonparticipating providers in
order to make a coverage determination, the
deadline specified under subparagraph (A) shall
begin when the plan or issuer receives such in-
formation. Nonparticipating providers shall
make reasonable and diligent efforts to expedi-
tiously gather and forward all necessary infor-
mation to the plan or issuer in order to receive
timely payment.

(¢) EXPEDITED TREATMENT.—

(1) REQUEST FOR EXPEDITED TREATMENT.—A
covered individual (or an authorized representative
of the individual) may request that the plan or
issuer expedite a coverage determination involving
the issues described in subparagraphs (C), (D), or
(E) of section 101(a)(2).

(2) WHO MAY REQUEST.—To request expedited
treatment of a coverage determination, a covered in-
dividual (or authorized representative of the individ-

ual) shall submit an oral or written request directly
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1 to the plan or issuer (or, if applicable, to the entity
2 that the plan or issuer has designated as responsible
3 for making the determination).

4 (3) PROVIDER SUPPORT.—

5 (A) IN GENERAL.—A physician or other

6 health care provider may provide oral or written

7 support for a request for expedited treatment

8 under this subsection.

9 (B) PROHIBITION OF PUNITIVE ACTION.—
10 A group health plan and a health insurance
11 issuer in connection with the provision of health
12 msurance coverage shall not take or threaten to
13 take any punitive action against a physician or
14 other health care provider acting on behalf or
15 in support of a covered individual seeking expe-
16 dited treatment under this subsection.

17 (4) PROCESSING OF REQUESTS.—A  group
18 health plan and a health insurance issuer in connec-
19 tion with the provision of health insurance coverage
20 shall establish and maintain the following procedures
21 for processing requests for expedited treatment of
22 coverage determinations:

23 (A) An efficient and convenient means for
24 the submission of oral and written requests for
25 expedited treatment. The plan or issuer shall
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document all oral requests in writing and main-

tain the documentation in the case file of the

covered mndividual involved.

(B) A means for deciding promptly wheth-

er to expedite a determination, based on the fol-

lowing requirements:
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(1) For a request made or supported
by a physician, the plan or issuer shall ex-
pedite the coverage determination if the
physician 1indicates that applying the
standard deadline under subsection (b)(2)
for making the determination could seri-
ously jeopardize the covered individual’s
life, health, or ability to regain or maintain
maximum function or (in the case of a
child under the age of 6) development.

(i1) For another request, the plan or
issuer shall expedite the coverage deter-
mination if the plan or issuer determines
that applying such standard deadline for
making the determination could seriously
jeopardize the covered individual’s life,
health, or ability to regain or maintain
maximum function or (in the case of a

child under the age of 6) development.



© 00O N O 0o B~ W N PP

N DN NN DN NDNDN P PP PP PP PP
aa o W N P O ©W 00 N O O b W N B+~ O

28

(5) ACTIONS FOLLOWING DENIAL OF REQUEST
FOR EXPEDITED TREATMENT.—If a group health
plan or a health insurance issuer in connection with
the provision of health isurance coverage denies a
request for expedited treatment of a coverage deter-
mination under this subsection, the plan or issuer
shall—

(A) make the coverage determination with-
in the standard deadline otherwise applicable;
and

(B) provide the individual submitting the
request with—

(1) prompt oral notice of the denial of
the request, and

(i) within 2 business days a written
notice that—

(I) explains that the plan or
1ssuer will process the coverage deter-
mination request within the standard
deadlines;

(IT) informs the requester of the
right to file a grievance if the re-
quester disagrees with the plan’s or
issuer’s decision not to expedite the

determination; and
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(ITIT) provides instructions about
the grievance process and its time-
frames.

(6) ACTION ON ACCEPTED REQUEST FOR EXPE-
DITED TREATMENT.—If a group health plan or
health insurance issuer grants a request for expe-
dited treatment of a coverage determination, the
plan or issuer shall make the determination and pro-
vide the notice under subsection (d) within the dead-

lines specified under subsection (b)(3).

(d) NOTICE OF COVERAGE DETERMINATIONS.
(1) REQUIREMENT.—

(A) IN GENERAL.—A group health plan or
health insurance issuer that makes a coverage
determination that—

(1) 1s completely favorable to the cov-
ered individual shall provide the party sub-
mitting the request for the coverage deter-
mination with notice of such determina-
tion; or

(i1) 1s adverse, in whole or in part, to
the covered individual shall provide such
party with written notice of the determina-
tion, including the information described in

subparagraph (B).
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(B) CONTENT OF WRITTEN NOTICE.—A

written notice under subparagraph (A)(ii)

shall—

(1) provide the specific reasons for the
determination (including, in the case of a
determination relating to utilization review,
the clinical rationale for the determination)
in clear and understandable language;

(i1) include notice of the availability of
the clinical review ecriteria relied upon in
making the coverage determination;

(i11) describe the reconsideration and
review processes established to carry out
sections 105 and 106, including the right
to, and conditions for, obtaining expedited
consideration of requests for reconsider-
ation or review; and

(iv) comply with any other require-
ments specified by the appropriate Sec-

retary.

(2) FAILURE TO PROVIDE TIMELY NOTICE.—

Any failure of a group health plan or health insur-

ance issuer to provide a covered individual with

timely notice of a coverage determination as speci-

fied 1n this section shall constitute an adverse cov-
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erage determination and a timely request for a re-
consideration with respect to such determination
shall be deemed to have been made pursuant to the
section 105(a)(2).

(3) PROVISION OF ORAL NOTICE WITH WRIT-
TEN CONFIRMATION IN CASE OF EXPEDITED TREAT-
MENT.—If a eroup health plan or health insurance
issuer grants a request for expedited treatment
under subsection (¢), the plan or issuer may first
provide notice of the coverage determination orally
within the deadlines established under subsection
(b)(3) and then shall mail written confirmation of
the determination within 2 business days of the date
of oral notification.

105. INTERNAL APPEALS (RECONSIDERATIONS).

(a) REQUIREMENT.—

(1) RESPONSIBILITIES.—A group health plan,
and a health msurance issuer in connection with the
provision of health insurance coverage, shall estab-
lish and maintain procedures for making timely re-
considerations of coverage determinations in accord-
ance with this section. Under this section, the plan
or issuer shall have a standard procedure for making

such determinations, and procedures for expediting

such determinations in cases in which application of
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the standard deadlines could seriously jeopardize the
covered individual’s life, health, or ability to regain
or maintain maximum function or (in the case of a
child under the age of 6) development.

(2) PARTIES WHO MAY REQUEST RECONSIDER-
ATION.—Any party to a coverage determination may
request a reconsideration of the determination under
this section. Such party shall submit an oral or writ-
ten request directly with the group health plan or
health insurance issuer that made the determination.
The party who files a request for reconsideration
may withdraw it by filing a written request for with-
drawal with the group health plan or health insur-
ance issuer involved.

(3) DEADLINE FOR FILING REQUEST.—

(A) IN GENERAL.—Except as provided in
subparagraph (B), a party to a coverage deter-
mination shall submit the request for a recon-
sideration within 60 calendar days from the
date of the written notice of the coverage deter-
mination.

(B) EXTENDING TIME FOR FILING RE-
QUEST.—Such a party may submit a written re-
quest to the plan or issuer to extend the dead-

line specified in subparagraph (A). If such a
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party demonstrates in the request for the exten-
sion good cause for such extension, the plan or
issuer may extend the deadline.
(4) PARTIES TO THE RECONSIDERATION.—

(A) IN GENERAL.—The parties to the re-
consideration are the parties to the coverage de-
termination, as described in section 104(a)(2),
and any other provider or entity (other than the
plan or issuer) whose rights with respect to the
coverage determination may be affected by the
reconsideration (as determined by the entity
that conducts the reconsideration).

(B)  OPPORTUNITY TO SUBMIT EVI-
DENCE.—A group health plan and a health in-
surance 1issuer shall provide the parties to the
reconsideration with a reasonable opportunity
to present evidence and allegations of fact or
law, related to the issue in dispute, in person as
well as in writing. The plan or issuer shall in-
form the parties of the conditions for submit-
ting the evidence, especially any time limita-
tions.

(5) EFFECT OF RECONSIDERATION.—A decision

of a plan or issuer after reconsideration is binding
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on all parties unless it is reviewed pursuant to sec-
tion 106.

(6) LIMITATION 